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K BOMPOCY Ob YYACTUUN HECOBEPLUEHHONETHUX B TIPAXXAAHCKOM CyA4OMNMPOU3BOACTBE
On the issue of the participation of minors in civil proceedings

AHHOMayuAa: 8 cmamee packpsigaromca npobsemol, C8A3aHHbIE C MPobaAeMHbIMU
80MpPOCAMU,  CBA3GHHLIMU ~ C  y4acmuemM  HeCcOBEpPWEHHOAEMHUX 8  2PAH(OAHCKOM
cydonpouszeoocmee, 0 MaKue acrekmol 2paxOaHcKol npoueccyansHol rnpasocrnocobHocmu u
epaxc0aHcKoli npoyeccyansHoli deecriocobHocmu HecosepuweHHOIeMHUX. Takxne
paccmampusaromca npobaemel 3auumel Npas U UHMeEPECo8 HecosepueHHOAeMmHUX ymem
30KOHHO20 nNpedcmasumesnbcmaa.

Abstract: The article reveals the problems connected with the problematic issues related to
the participation of minors in civil proceedings, as well as aspects of civil procedural capacity and
civil procedural capacity of minors. The problems of protecting the rights and interests of minors
through legal representation are also examined.
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lpaX[JaHCKoe CyAonpoOuM3BOACTBO - 3TO MPOLECC 3aluMTbl NPaB U 3aKOHHbIX MHTEpPECcoB
rpaxaaH ot NtobbiX nocAraTenbcTs. HecoBeplueHHONETHUIA rpaXKaaHuH, obnagan onpeaenéHHbIM
KOMMNEKCOM npaB, 06A3aHHOCTEW M 3aKOHHbIX WMHTEPECOB, MOKET MPUMHMMATb Yy4yacTve B
rpakaHCKOM Cy/[l0Npou3BOACTBE B KayecTBe OAHON M3 CTOPOH NpoLlecca, BbiCTynaa WMCTLOM,
OTBETYMKOM, CBMAETENEM, a TaKkKe ABNATbCA TPETbUM NMLOM, 3a8BAAIOLMM CaMOCTOATE/NbHbIE
TpebosaHua, NM6O He 3aABAAIOLWMM TaKOBbIX, HO 3aMHTEPECOBaHHbIM B WMCXOAE pa3pelleHus
rpakiaHCKoro aena.

HecoBeplueHHONETHNI, y4yacTBys B rpa*kAaHCKOM CyAonpou3BoAcTBe, obnagaeT Bcemwu
npoLeccyanbHbIMW NPaBaMmu 1 0683aHHOCTAMM, TAKUMM KaK: 3HAKOMUTLCA C MaTepuanamu aena,
[leNatb BbIMUCKU M3 HUX, CHUMaATb KOMUU, 3a8BAATb OTBOAbI, NPeACTaBAATb A0Ka3aTeNbCcTBa U
y4acTBOBaTb B MX MCCNeAOBaHWM, 3aAaBaTb BOMPOCbl APYrMM JIULAM, Y4acTBYlOWMM B Aene,
CBMAETENAM, SKCMepTam U cneumnannuctam; 3aaBiaTb XoAaTalcTea, B TOM yncne 06 nctpebosaHum
[l0Ka3aTe/ibCTB; AaBaTb 06BbACHEHMA CyAy B YCTHON U NUCbMEHHOW popme; NPUBOANTL CBOM A0BOAbI
Mo BCEM BO3HMKAOLWMM B Xoae cyaebHoro pasbupaTtenbcTea BONpocam, BO3paxKaTb OTHOCUTENbHO
X04aTalcTB U A0BOA0B APYIUX /ML, YYaCTBYIOLMX B Aene; 063kanoBaTtb cyaebHble NOCTaHOBAEHUA
M UCNO/b30BaTb MNpPeAoCTaBleHHblE 3aKOHOAATEeNbCTBOM O TPaKAaHCKOM CyAonpou3BOACTBE
Apyrue npoueccyanbHble npasal. Takke B 3aKOHOAATENbCTBE NPAMO FOBOPUTCA O TOM, YTO /ML
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AOMKHbI AOOPOCOBECTHO MO/b30BATbCA MPUHAANEKAWMMMU MM MPaBaMK, AAHHOE MNO/0XKeHWe
NPAMO OTHOCUTCH K HECOBEPLUEHHO/IETHUM.

lpa)kaaHCKasa npoueccyasbHas NpPaBOCNOCOOHOCTb rpaXKAaH, K KOTOPbIM OTHOCATCA U
HeCoBepLUEHHONIETHME, BO3HUKAET C MOMEHTA POMKAEHUA M MPEKPaaeTcds B MOMEHT CMepTH.
MogHMMasa BONPOC O NPaBOCMOCOOHOCTM HECOBEPLLUEHHONETHUX, CleayeT YNOMAHYTb O TOM, YTO B
MaTepuManbHOM MpaBe MPaBOCNOCOOHOCTb CBA3@aHAa C MOMEHTOM  LOCTMXKEHUSA  JIMLOM
onpeaeNeHHOro BO3pacTa, 3TO Ke MOOKEHWNE CneayeT OTHECTU K FpaykAaHCKOM npoueccyanbHoM
nNpaBocnocobHOCTU?.

TakKe gna 06/1agaHNs B MOAHOM Mepe rpaKaaHCKoM NpoLeccyasibHOM NPaBOCNOCOOHOCTbIO
HeobxogmMmo obnagatb AeecnocobHOCTbO, NOHATME KOTopon 3akpennseTtca B MMK. pakpgaHckan
npoueccyanbHas [AeecnocobHOCTb -3TO  CMOCOOHOCTb CBOMMW  OENCTBUAMM  OCYLLECTBAATb
npoueccyanbHble NpPaBa, BbINOJHATb NPOLECcCyasibHble 06A3aHHOCTM M NopyYaTb BeAeHWE Aena B
cyae npeacTtaBuTeNto (rparkaaHCKaa npoueccyanbHan AeecnocobHOCTb), NPUHAANIEKUT B MOJTHOM
obbeme rpaxaaHam, AOCTUTLMM BO3pacTa BOCEMHAALUATK NeT, 1 opraHmsaumam?. Ho cyuiecTtsyioT
CNly4an BO3HMKHOBEHWA TPAKAAHCKOM [eecnocobHOCTU A0 HACTYyN/IeHUs COBEpPLIEHHONEeTUS,
Hanpumep, Npu BCTYMN/IEHMM HECOBEPLUEHHONETHEro B Hpak, KOTOPOMY CHUXKEH BpayHbI BO3pacT,
nMbo Ke npu sMaHcUNauMM HecoBepLUEHHOJIETHEero, B C/y4asaX eCNM HecoBepLEeHHONETHUM
paboTaeT Mo TPyAOBOMY AOrOBOPY WAW KOHTPAKTYy WAM 3aHMMaeTca npennpuHUMaTEIbCKOM
AeatenbHocTblo. O6bABAEHNE 3MAHCUNMPOBAHHLIM NMPOU3BOAUTCA PELleHMEeM OpraHa Ooneku u
noneynTeNnbCcTBa C cornacus oboux poauTeneit uaum cyaom (nNpu oTcyTcTBUM poautenen). B
OCTaNbHbIX CNyYyaax Anua B Bo3pacte oT 14 go 18 ner ABAAKOTCA YAaCTUYHO AeecnocobHbIMU. UX
npaBa M WHTepecbl B TrpaxKAaHCKOM Cyaonpous3BoacTBe OyayT 3awWmwatb noneynTenu ¢
0b6A3aTeNbHbIM NPUBIEYEHMEM K MPOLECCY CamMOro HecoBeplueHHoneTHero. Mo cneunanbHomy
npaBuay nNo Aenam, BO3HUKAKOWMM M3  TPaKOAAHCKMX, CEeMEWHbIX, TPYAOBbIX W  WUHbIX
NPaBOOTHOLIEHU, Anua B Bo3pacTe 14-18 neT BNpaBe /NMYHO Y4acTBOBATb B rpaKAaHCKOM
CyZAONpoun3BOACTBE, OAHAKO CyA BNpaBe NpMBAEYb UX 3aKOHHbIX NpeacTaButenen. Tak, Hanpumep,
HecoBepLIeHHONEeTHNE POAUTENN MMEIOT MPaBO OCNapMBaTb CBOE OTLLOBCTBO M MATEPMHCTBO Ha
06wux ocHoBaHMAX. fOBOPSA e 0 NLAaX, KOTopble He AOCTUMAKN BO3pacTa 14 neT, OHM NPU3HAtOTCA
AENCTBYIOLMM 3aKOHOAATE/IbCTBOM HeAeecrnocobHbIMM, B TaKOM C/lyd4ae WX MHTEpecbl MoryT
3al4MLLATb 3aKOHHbIE NPeaCcTaBUTeNN.

PaccmaTtpuBas BOMPOC O NpeacTaBUTE/NbCTBE B CyAe, HEOO6XO4MMO PacCMOTPETb TaKoW
beHoMeH, KaK toBeHasbHaA tocTuums. MpeacTtaBUTENbCTBO MOMKHO OTHECTM K HOBEHa/IbHOW
IOCTULMM, MHTEpPeC K KOTOpOM B COBPEMEHHOM OOLLEeCTBE CyLecTByeT KakK Yy MHOIUX
nccnepoBaTenier-NnpPaBoBeaoB, Tak My CMNeuManucToB Hewpuaudeckoro npoouns. WUTak,
toBEHa/IbHaA OCTULMA — 3TO OCHOBaHHAaA Ha crneuMdUYeckmx NpMHUMNax ocobasa cMctema 3awmThl
NpaB HECOBEPLIEHHONETHUX, BKAOYaloLWas B cebA COBOKYMHOCTb rOCYAApPCTBEHHbIX OPraHos,
AeATEeNbHOCTb  KOTOPbIX  OCYLLECTBAAETCA COBMECTHO C COOTBETCTBYHOLWMMU  METOAMKO-
MCUXONOTUYECKMMM, COLMANbHBIMU CNy:K6aMW MOMOLLM AETAM WM NOAPOCTKaM, MOCPEeACTBOM
MEeXaHW3mMa 3awWuTbl NpaB pebeHKa, NpPUMeHAeMblx AnA obecneyeHuAa peanvs3aunm ero npas.
CofiepaHue U Le/lb AaHHOrO MHCTMTYTa — 3almTa Npas HecoseplueHHoNeTHUX. OaHaKo AaHHas
CMCTEMa B HALMOHANbHOM 3aKOHOAATENbCTBE HE NPUXKMAACL, CCbINAACh Ha TO, YTO AaBNAEHUE CO
CTOPOHbI HOBEHA/NIbHOM OCTULMW Ha poauTenem U UX NpUpaBHMBaAHME NO MNpaBam K AeTAm
HensbeXKHO NpUBEAET K PaspyLlleHU0 U Aerpajaunmn He TONIbKO TaKOro Ba*KHOMO COLMANbHOro
WMHCTUTYTa, KaK cembs, HO M Bcero obuwectBa B uenom, npoekt ®K3 No 38948-3 «O BHeceHUM
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nonosiHeHuit B PesiepasibHbli KOHCTUTYLIMOHHbIN 3aKOH «O cyaebHol cucteme PP » Hbin OTKIOHEH.
TaKkKe OblNO BbIABUHYTO MOJIOMKEHME O TOM, 4YTO 3TO OyaeT cnocobCTBOBaTb YBENYEHUIO
NPecTynHOCTU cpean MOJIOAEKMN, Pa3pYyLUEHMNIO CEMENHbIX LLeHHOCTeM 1 NpaBonopaaKa.

B HacToslee Bpema MHTEpPeCbl HECOBEPLUEHHONETHUX NPeACcTaBAATCA NyTEM 3aKOHHOIo
npeacTaBUTENbCTBA. 3aKOHHOE NPeACTaBUTENBCTBO HECOBEPLUEHHO/IETHUX - 3TO NpoLeccyasibHoe
nencTemne poauTenen, yCbiIHoBMUTENEM, ONEKYHOB MO 3alluTe NpaB HegeecnoCobHbIX M OrpaHUYEHHO
AeecrnocobHbIX rparkAaH, TaKKe 3alinTa AaHHbIX KaTeropui rparkaaH ocyLecTBAAeTca opraHamm
OMeKkn U noneymtenbcTBa. [aHHbIM BUA 3alUTbl BCTPEYAETCS Yalle, HEXenu SIMYHoe ydacTtue
HECOBEpPLUEHHONETHUX B  TPaXAaHCKOM  npoueccyanbHoOm  npoussoactse.  MHTepechl
HecoBepLUeHHOoNEeTHero Anua Ao 14 net npeacTaBAsOT B CyAe ero poauTenn, yCbiIHOBUTENU UK
OoneKyHbl, ecam anuy ot 14 oo 18 net, ero HTepechl B cyae NpeacTaBAAOT POAUTENN, YCbIHOBUTENN
nnu noneuynTenn. Pogutenm moryt npeactaBniaTb MHTEPEChI CBOUX AeTel B Bo3pacTe A0 18 neT npu
YCNIOBUM, UYTO MeEXKAY WX WHTepecamu HeT npoTuBopeuymin. [Ana npeactaBNeHUs MHTEpPecoB
HEeCoBepPLUEHHONIETHErO B CyAe HeobXoAMMO HanuMume poAcTBa, 3alMllaTh MHTEpPEecbl B PaBHOM
cTeneHn moryT oba poauTens, OAHAaKO B C/yyae, Korga Opaka wmexagy poautensmu
3aperncTpMpoBaHoO He 6blI0 M OTLOBCTBO HE YCTAaHOBNAEHO, NPeACTaBUTENEM B CYAe MOMKET ObiTb
TONbKO MaTb>. EC/In e pebeHOK YCbIHOB/IEH, TO ero NpeacTaBUTeNaMn MOTyT BbiTb YCbIHOBUTENN
WAN KPOBHble POAUTENN, NPUEMHble PoAUTENN MPEACTaBAAT UHTepecbl pebeHKa, Nonb3yAcb
npaBamu OMNeKyHOB uau noneymtenen. OcCHoBaHMEM ANA NPeACTaBUTENbCTBA, B OTIMYME OT
Cny4YaeB, Korga MHTepecbl pebeHKa NpeacTaBAAOT KPOBHble poAUTENM, ABNAETCS O0roBop O
nepenaye pebeHka. TaKkKe 3aKOHHOE MPeACcTaBUTENbCTBO MOMKET BECTUCb APYrMMM ANLAMMW, HA
OCHOBaHWW BblAAHHOW 3aKOHHbIM NpeacTaBUTENIEM AOBEPEHHOCTU. YTO KacaeTca yCbIHOBUTENEN,
TO OHW, KaK W poauTenu, NPeacTaBAAloT MHTepecbl geTel B cyge Ao 18 net. OcHoBaHMeMm
BO3HMKHOBEHMSA 3aKOHHOIO NPeACTaBUTEIbCTBA B OTHOLIEHMW YCbIHOBAEHHOTO pebeHKa BbicTynaeT
BCTYNUBLUEE B 3aKOHHYIO CUIY pelleHune cyaa o6 yCcTaHOBAEHWUWM YCbIHOBNEHUA (yao4vepeHus). B
Cny4yasx, Korga pebeHoK HaxoaAnTca Ha NOJIHOM rocyAapCTBEHHOM MOMeYeHUn B BOCNUTATENbHbIX,
NneyebHbIX WM WHbIX aHANOMUYHbIX y4ypexaeHuax, JYHKUMKM noneynTenei BbiNOAHAET
aAMUHUCTPAUMA 3TUX YyuperkaeHui. TaKKe K pas3bupatenbctBy Mo Aeny € yyacTuem
HEeCOBEPLUEHHONETHNUX MOTYyT MPUBAEKATbCA OpraHbl OMEKM W MOMevynTenbCTBa, CyAbs Brnpase
npueneyb NOOON OpraH onNekn u NonevymTenbCcTBa, NPUHAAEKaWMA Nobo TeppuUToOpUKn, ecam
nocynTaeT HeObXOAMMbIM Y4aCcTME AaHHbIX OpraHos B npouecce®.

C y4yeToM BCEro BbllIECKa3aHHOrO MOXHO CAENaTb BbIBOA, O TOM, YTO MHCTUTYT y4acTus
HECOBEPLUEHHONIETHUX B TPa)KAAaHCKOM MpOLLeccya/ibHOM MPOU3BO/CTBE AO0BOJIbBHO LUMPOK.
CnenyeT 3aMeTUTb, YTO HECOBEPLLUEHHONETHNI MOXKET 3aLLMLLATb CBOW NPaBa Kak CaMOCTOATENbHO,
TaK M MO/Ib30BaTbCA MPEACTaBUTE/NIbCTBOM, @ B 4acTW C/iyd4aeB MNpeAcTaBUTENIbCTBO ABJAETCA
obssatenbHbIM.  Kpyr BOMpocoB, B pa3pelleHUMM KOTOPbIX MONKET MPUHMMaTb y4yacTue
HECOBEPLUEHHONETHUM, AOBO/LHO LWWNPOK. TaKKe MOMKHO TFOBOPUTb O TOM, YTO COBPEMEHHOE
3aKOHOAaTe/IbCTBO A0BOJIbHO NMOJIHO M 06bEMHO pernameHTUPYET BOMPOChI, CBA3AHHbIE C y4acTUem
HECOBEPLLUEHHONIETHUX B rpaKAaHCKOM Cy/10NpPOn3BOACTBE.
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