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CYPPOI'ATHOE MATEPUHCTBO:
IMPOBJIEMBI 1 ITYTHU PEIIEHUA

Surrogate motherhood: problems and solutions

AHHOWZCZZ/;u}Z. ﬂaHHa}Z HAayuHasd cmambvsi noceAaAuleHa Uusy4eHuro I’lp05ﬂ€ﬂ/l,
Komopbsle 6O3HUKAIOmM npu NPpUMEHEHUU NOJIOJHCEHUT deﬁcmeymu;eeo
3AKOHO0AMENbCMea o0 CyppocamHomMm ManepuHcmee. Aemopamu usyuaemcs
HayyHas aumepamypa, cy0ebHas npakmurka no paccmampueaemon memamuxe. B
3AKTI0YEHUE 0eNaemcst 6b1600 O mom, 4mo 6 Kadecmee peulerHusd cyuecmeyrouux
np06ﬂ€M Moorcem  evlcnmynums  NpuHAmue eoOUH020 HOopmamueHoco axKkma,
NOC6AUWEHRHOC0 860Npocam ecnOMoeameﬂbelxpenpodykmueHblx MexHoI02U.

Abstract. This scientific work is devoted to the study of problems that arise
when applying the provisions of the current legislation on surrogacy. The authors
study scientific literature and judicial practice on the subject under consideration.
In conclusion, it is concluded that the adoption of a single regulatory act on
assisted reproductive technologies can act as a solution to all existing problems.

Kniwouesvie cnosa: cyppocamHoe mamepuHcmeo, 6cnomozcaniesibHbvle
PpenpooyKmusHvie mexHoa02uu, pebeHok, becniooue, 3aKOHO0AMenNbLCMaE0.

Keywords: surrogacy, assisted reproductive technologies, child, infertility,
legislation.

K Oonpmiomy coxalleHHIO, HECMOTpPS Ha TO, YTO C KaXJAbIM TOJOM
MEJUIIMHA CTAHOBUTCS BCE JIy4llle, OOJIbIIIOE KOJIUYECTBO CEMEHHBIX Map U (MJIH)
OJIMHOKMX KEHILMH CTAJIKUBAETCS C HEBO3MOKHOCTBIO 3a4aTh U POAUTH peOeHKa
camoctoarensHo. [lo odunumanbapiM  mgaHHBIM  BcemupHoW opranuzanuu
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3paBOOXpaHEHUs, OECTUIOUEM B MUPE CTPAIaeT MOYTH KK IbIH IIECTOMN KUTENb
3emu. B Poccuiickoit ®enepanuu 3a nocaeauaue 10 net (mepuoa ¢ 2013 mo 2023
roJi) KOJIMYECTBO OCCIUIOIHBIX KEHIIUH YBEJIWYUIIOCh B 3 pasza, a MyX4YUH B 2
paza[l].

. KOMMepqE(KOE‘ W HeKOMMmepyeckoe

. 3anpetyeHo
I Orcyrcreyer npagosoe perynuposakue BB Poactaentiw o BTopoil CTenen KpoBHOT POACTB

Tonbko Hekommepyeckoe Heperynmpyemaﬂ

Puc. 1. Omuowenue paznuunvix 20cyoapcmes K cyppo2camuomy MamepuHcmey

[2]

[Ipobnema Gecrutoaus siBnsieTcs oomemMupoBoit. [Ipeogoners ee momoraer
MEIUIMHA, Onarojgapsi JOCTHXKEHUSM KOTOpPOM aKTHMBHO IPUMEHSAETCS
TEXHOJIOTHUS HUCKYCCTBEHHOTO OIUUIOJIOTBOPEHHUS KEHIIWH, B TOM YHUCJIE H
cypporaTHoe MaTepuHCTBO. OHAKO IPUMEHSIOTCS OHO HE BO BceX cTpaHax. Ha
PHUCYHKE TIpeICTaBlIeHa MUPOBasi KapTa, OTpa)karoIasi OTHOIIEHUE TOCYIapCTB K
CyppOraTHOMY MaTE€pPUHCTBY.

B pa3nbIX cTpaHax cypporaTHoe MaTE€pPUHCTBO PETYIUPYETCsl MO-CBOEMY.
B HEKOTOpBIX pernoHax OHO MOJHOCTHIO 3arpenieHo. HampumMep, B HEKOTOPBIX
3amaJHbIX CTpaHax, Takux Kak ['epmanus u @paniusi, CypporaTHoe MaTepUHCTBO
CUMTAETCAd HE3aKOHHBIM, TOrja Kak B JApyrux, Takux kak CIIA wu
BenukoOpuTanusi, CyliecTBYOT Y€TKHE 3aKOHBI, KOTOPBIE PErIAMEHTUPYIOT 3TOT
nporecc.

B CIIIA 3akoHBI BapbUPYIOTCS OT IITaTa K MITaTy: B OJHUX JOIMYCKAETCs
KaK KOMMEpPYECKOE, TaK U aIbTPYUCTUUECKOE CyppOraTHOE MATEPHHCTBO, B
JIPYTUX — TOJIBKO QJIBTPYUCTHYECKOE WM 00a BUJA MOTYT OBITh TMOJTHOCTBHIO
3anpeieHbl.

N3 mnpuBeneHHOro BbIIIE PUCYHKA MOXHO CJejaTh BBIBOJ, 4YTO B
Poccuiickoit ®enepainuyu CypporaTHO€ MATEPUHCTBO pPa3pelIeHO Kak Ha
KOMMEPUYECKOHM, TaKk U Ha HEKOMMepuecKoil ocHoBe. [1o olleHKaM 3KCIepTOB B
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JTaHHOUM cdepe, ero JOCTYMHOCTh B HAIlle CTpaHE B pasbl IMPEBBINIAECT €T0
JOCTYITHOCTh 3a pyOexoM, BcienacTteue yero Poccuiickas denepaius siBaseTCs
OJIHMM U3 JIUJIEPOB B JaHHOM obnactu [3].

Bricokas HOCTYMHOCTh CyppOTraTHOTO MATEPUHCTBA MOPOJAMIIA AKTUBHOE
puMeHeHue JaHHOM mporieaypbl B Poccun. Ilo manHBIM oduiuanbHON
CTaTUCTUKH, TPAXK/IAHE HAIIIEH CTPAHbI MTOJI0KUTEIBHO OIIEHUBAIOT BO3MOXKHOCTD
€ro MCIOJIb30BaHUs.

Ha Baw B3rnaa, 4O0NYCTUMO UAKM HELONYCTUMO NONb30BATLCS YCyramMu
cypporaTHoi MaTepu?

(3aKpbITbli4 BONPOC, OAMH OTBET, % OT Tex, KTO 3HaeT/cneiwan)

2013 2024
CoBepleHHo HegonyCcTUMO HU NPU Kakux oDCToATeNbCTBax 19 11
[lonycTMMOo TONBKO B CNOXHOMK CUTYaUuWK, KOraa N0aM He UMEKT BO3MOXHOCTH CaMK POAUTL AeTel 60 68
3T0 BNONHE HOPMaNbHO M JONYCTUMO B NHOOI cuTyauum 16 16

3aTpyAHACH OTBETUTb 5 5

Puc. 2. [lannvie coyuonozcuyecko2o onpoca 0 603MONCHOCMU CYUeCE8O8AHUS
cyppozamno2o mamepurcmea [4]

BBuy akTUBHOTO pa3BUTHSI CyppOTaTHOTO MaTEPUHCTBA, YBEIWYCHUS
KOJIMYECTBa JIeTeH, POXKICHHBIX JaHHBIM criocoboM, Poccuiickoe rocymaapcTBo
CTaJI0O aKTUBHO COBEPIICHCTBOBATh 3aKOHOJATEIbHYIO 0a3zy MO JaHHOMY
HaIPaBJICHUIO C I[EJIbI0 YCTPAHCHHS TMOSIBUBIIUXCS TIpoosieM. OIHaKo, HECMOTPSI
Ha BCE YCWJIMS 3aKOHOJATENsA, YCTPAHUTh CYHIECTBYIONIUE MPOOIEMBbl B TOTHOM
Mepe He yJanoch. B kauecTBe TaKOBBIX MPOOJIEM MOKHO BBIICIIUTH CIIEAYIOIINE.

1. Kommsus MEXIY CEMENHBIM 3aKOHOJATEIBLCTBOM 51
3aKOHOJIATEIBCTBOM 00 OXpaHe 3/I0POBbSL.

Kak cnepyer u3 wactu 4 crateu 51 CemeliHoro kojnekca Poccuiickon
®enepaunu (manee — CK P®), poaurtensMu Mo AOrOBOPY O CyppOraTHOM
MaTEpUHCTBE MOTYT OBITh 3alMCaHbl TOJBKO JIMIIA, COCTOsiue B Opake [5].
Opnaxko, kak cnegyet u3 yactu 9 crarbu 55 denepanbHoro 3akoHa «O0 ocHOBax
OXpaHbl 3J0pOBbs rpaxaan B Poccuiickoit @eneparum» (nanee — 3akoH Ne 323-
®3), nmpaBo Ha MPUMEHEHUE CYpPpOraTHOTO MaTEPUHCTBA MMEIOT MPaBO Kak
CYNPYXKECKHUE Maphl, TAK U OJAMHOKHUE KEHIIUHBI [6].

HeratuBHpIM MOMEHTOM CyIIECTBOBaHWs JAaHHOW IPABOBOW KOJUIM3UU
SBJIIETCSI TO, YTO OJMHOKHM JIMIaM, KOTOpPBIE CTald POJUTEISIMU Ojarojaps
TEXHOJIOTHUSM HCKYCCTBEHHOTO OIUJIOJIOTBOPEHHUS, Y3aKOHHBAaThb CBOW CTaTycC
MPUXOJIUTCST 4Yepe3 CyJ, IMOCKOJbKY OpraHbl 3alUCHh aKTOB TPaKIaHCKOIO
COCTOSIHUSI HE BCEr/Ia 3allMChIBAIOT JETEN 3a TAKUMHU OJIMHOKUMH JIMLIAMH.

AHanum3 cy1eOHOM MPaKTUKU MO3BOJISIET HAMTH HEMAJIOE KOJTMYECTBO TAKUX
nen (HarpuMep, UX MOXKHO OOHApYKHUTh B MpakTuke KyHIIEBCKOro pailOHHOTO



cyna ropoga Mocksel [7], CMOJBHUHCKOrO pailoHHOro cyna ropojga CaHKT-
[TerepOypra [8] u T.1.).

C uenpio ycTpaHeHUs! JaHHOW MpoOJIeMbl, Ha HaIll B3TJISM, CYLIECTBYET
HE00X0AMMOCTb NpuBecTH NoJsiokeHus yact 4 ctatbu 51 CK PO B cooTBEeTCTBHE
¢ yacThto 9 crathu 55 3akoHa Ne 323-D [9].

2. B kauectBe BTOpPOro mpoOJIEMHOTO MOMEHTAa B HAy4YHOU JMTepaType
BbIICIIsIETCS OTCYTCTBHE B Poccuiickoit denepaiyiv €IMHOr0 HOPMAaTUBHOTO aKTa
(B dopme denepalbHOTO 3aKOHA), KOTOPBIM  pPETIAMEHTHPOBAI OBl
IIPABOOTHOIICHHS B cepe CypporaTHOro mMaTepuHcTBa. [IpaBoBble HOPMBI IO
TaHHOMY HanpasieHuto pazopocanbl 1o CK PO u 3akony Ne 323-03. Hanpumep,
OTIENbHBIN (eneparabHbli 3aKOH O BCIIOMOTAaTENbHBIX PENpPOAYKTUBHBIX
texHonorusax (maimee — BPT) (k uMcily KOTOPBIX OTHOCHUTCA M CyppOTaTHOE
MaTepUHCTBO) NpuHAT B Pecybnuke benapycs [10].

J17ist ycTpaHeHUs! BBIILIEONUCAHHOM MPOOIEMbI Mbl CYUTAEM HEOOXOIUMBIM
IPUHATH OTJEJIbHBIH benepanbHbIT 3aKOH, perjIaMeHTUPYIOIUN
IIPABOOTHOUIEHHsI UCKIIOYUTENbHO B obnactu BPT, yto mo3BonuT Haumbosee
KayeCTBEHHO U MOJPOOHO PETYIUpPOBATh JAHHYIO 00JaCTh OTHOLICHUIA.

[Ipu paccMOTpeHUM 53TOrO BOIIPOCa TaKXKE€ CJIEAYeT OTMETUThb, YTO
yKa3aHHbIE B HACTOSIIEH HaydyHOW cTaThe MpoOJEeMHBIE MOMEHTHI B cdepe
CYppOraTHOTO  MAaTE€pUHCTBA  ABJIAIOTCA  JAJIEKO HE  €AUHCTBEHHBIMHU.
[IpencraBuTen Hay4dHOTO COOOIIECTBA B KadecTBE MPOOJIEMBl yKa3bIBAIOT Ha
HE3alUIIEHHOCTh 3aKa3YMKOB, KOTOPbIE OOpAaTUIINCh K YCIyraM CyppOTaTHOM
MaTepH, B cllyyae, €CJIM OHa IMOCJ€ HEMOCPEACTBEHHOTO POXIAEHUS peOeHKa
U3bSBUIIA OKEIaHWE HE OTAaBaTh €ro, a ocTaBuTh cebe. Kpome Toro,
JeHCTBYIOIIEE 3aKOHOJATEIHCTBO MOJTHOCTHIO HTHOPUPYET MpaBa M 0013aHHOCTH
CyIIpyra >KEeHIIMHBI, KOTOpas pellinjia BhIHAIIMBATh PeOEHKA MO 3aKa3y U (WJIH)
BOCIIOJIb30BAaThCS YCIyraMH CyppOoraTHoro MarepuHcTBa. McciaenoBarenu Takxke
YKa3bIBAIOT HAa HEPA3PEIIEHHOCTh HA TPABOBOM YPOBHE CUTYallUMH, IIPU KOTOPOil
3aKa34MKU «pPa3pbIBAlOT» JOrOBOP CYppOraTHOrO MAaTEPUHCTBA U HE JKEJIAr0T
3a0uparth peOCHKa, TaK JKe, KaK U KCHIIUHA, ero BhiHaIuBarommas [11].

C yuyeToM BCEro BBIIIEHU3JIOKEHHOTO MOXHO CKa3aTb O TOM, 4TO cdepa
CYppOTraTHOTO MAaTEpUHCTBA, HECMOTPsS Ha AaKkTUBHOE pPedOPMHUPOBAHUE CO
CTOPOHBI ~ TOCyJapCcTBa, HYXXIaeTcsi B  JajibHEHIIeW  MOJEpHHU3ALUH.
[TpuHMMaeMble MEpbl HAa JAHHOM JTale HEe YCTPAaHSIOT BCEX CYIIECTBYIOIIUX
npo0JieM.

Taxum 06pazom, MOKHO CKazaTh O TOM, YTO CyppOraTHOE MAaTEPUHCTBO —
OTO CJHOKHBIM M MHOTOTPAHHBIM IMPOLECC, KOTOPBIM 3aTPAaruBacT HE TOJBKO
OuoNornuecKue U MEAUIIMHCKUE acTIeKThl, HO U TIIyOOKHE STUYECKHE, TPAaBOBBIC
U OMOIMOHAJBHBIE BOIMPOCHL. JTa QopMa pPENpOAYKTHBHONH TEXHOJOTHHU
IPEOCTABIISIET YHUKAIBHYIO BO3MOKHOCTh T€M, KTO O Pa3HbIM MPUYMHAM HE
MOXKET CTaTh poAWUTETsIMH. MHOXECTBO map, KOTOpble  OUIYIIAIOT
0€3BICX0THOCTD, 00paIlaloTCs K CyppOTraTHbIM MaTepsiM, BUAS B HUX MOCIIEIHHIMA
IIAHC HA OCYIIECTBIECHUE POIUTEIHCKON MEUTHI.



B Poccuiickoii @enepanuy CypporaTHoe MAaTEPUHCTBO PA3PELICHO Ha
oQUIMATBLHOM YPOBHE M IMOJB3YETCS CIIPOCOM. BBUAY HamuuMsi TaKOoro crpoca
rocyapCcTBO TMNPUHUMAET MEpbhl MO PEryJUpOBaHUIO JAaHHOW cdepbl U
pa3pelIeHuI0 TOSIBUBIIMXCS MPOOJIEMHBIX BOmpocoB. OnHako mNpoOiemMbl B
paccMatpuBaeMoit cepe ocraroTcs. B kadecTBe HHMX MBI PacCMOTpENHU
CIEAYIOIIHE:

- KOJUTU3HS MEXKITY CEMEMHBIM 3aKOHOAATENBCTBOM U
3aKOHO/IaTEJIBCTBOM 00 OXpaHe 3/10pPOBbS;

- orcyrctBue B Poccuiickoin denepanuu €IUHOTO HOPMAaTHBHOTO
aKTa, KOTOPbIA OBl perJaMeHTUPOBaN MPABOOTHOLIEHUS B cpepe CyppOoraTHOro
MAaTEpUHCTBA;

- HE3AIMIIEHHOCTh 3aKa3UYUKOB, KOTOpPbIE OOpAaTUIIUCh K YCIyram
CyppOTaTHOM MaTepH, B CIIydae, €CIM OHA MOCJIE HEMOCPEICTBEHHOIO POKACHUS
peOeHKa N3bSIBUIIA JKEJTaHUE HE OTJABATh €ro, & OCTABUTH CEOE;

- JNEHUCTBYIONIEE 3aKOHOJATENIBCTBO MOJHOCTHIO UTHOPUPYET MpaBa U
00s13aHHOCTH CYIIpyTra >KEHIIMHBI, KOTOpas pellnyia BhIHAIIMBATH pEeOEHKA IO
3aKa3y ¥ (WIn) BOCIOJIb30BaThCS yCIyTraMH CyppOraTHOr0O MaTepUHCTBA,

- HEpa3peIICHHOCTh  CHUTyallMd, IIpU  KOTOPOM  3aKa34uKH
«pa3pbIBAlOT» JOTOBOP CYppOraTHOIO MAaTEpUHCTBA M HE JKEJIarT 3a0uparthb
pebeHka, a cypporaTHas MaThb IIOCJIE€ POXKACHUS peOEHKa TaKKE HE KeslaeT
npuoOpeTaTh JaHHBIN cTaTyc.

Pemenne Bcex BbllI€yKa3aHHBIX MPOOJEM BUIUTCA B MPUHATUH €IUHOTO
HOPMATHBHOTO aKTa, MOCBALIEHHOTO PerjJaMeHTaluy IPaBOOTHOUIEHUH B cepe
PENPOAYKTUBHBIX TEXHOJIOTHH.
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