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BHECYJEBHBIN U CYJIEBHBII MOPSIIOK PA3JEJA OBIIETO
UMYIIECTBA CYIIPYTOB

Extrajudicial and judicial procedure for the division of common property of
spouses

Annomayun. Oma cmamos yoensem SHUMAHUE GANCHOU meme — pazoeny
COBMECHHO HANCUMO20 UMYWecmea medxcoy cynpyeamu. B cmamve npeocmagnen
ananus pa3iudHsvlx Memoooe pa3aefza umyuiecmea, nodqepkueammm YHUKQJIbHblE
ocobennocmu  kadcoo2o u3 Hux. QOcoboe 6HUMaHUE YOEIEHO 3HAYUMOCHU
3aKknoveHus oOpaynoco KoHmpakma O0as epadcoan Poccuiickoi ®edepayuu.
Apeymenmuposanno ymeepaicoaemcs, 4mo HpusHaHue dpoexmusHocmu makux
002080p08 OyOem ceudemelbCmeo8ams 0 pa3sumuu cemetiHo2o npasa 8 Poccuu.
KpOMe moco, 3aKirderue 6paqulx KOHMPpAaKmoe moaitcent npedomepamumb ooneue
U CILOJICHbIE CYOeOHble pa3oupamenbCmed, C3aHHble ¢ Pa30eslomM UMYULeCmad.

Annotation. This article pays attention to an important topic - the division of
jointly acquired property between spouses. The article presents an analysis of
various methods of dividing property, emphasizing the unique features of each of
them. Particular attention is paid to the importance of concluding a marriage
contract for citizens of the Russian Federation. It is argued that recognition of the
effectiveness of such agreements will indicate the development of family law in
Russia. In addition, entering into prenuptial agreements can prevent lengthy and
complex legal proceedings related to the division of property.

Knwuesvie cnoea: opax, cemvs, pazeoo, umywecmaeo, pazoei umywecmaa,
OpauHbILL KOHMPAKML.

Keywords: marriage, family, divorce, property, division of property, marriage
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B ocHoBe Onaromostyursi ¥ KauecTBa >KU3HU KaXKJOTO YEJIOBEKa JIGKUT €ro
JUYHOE HMMYIIECTBO. DTO HE MPOCTO BEIIM — ATO (PYHIAMEHT ISl aKTUBHOTO U
MOJIHOIIEHHOTO OBITHSA, a TakkKe Il CTAaOMJIBHOCTH M TIPOIBETAHUSI CEMbH.
310pOBbIE CEMEWHBIE Yy3bl YAaCTO CTPOSITCSA HA YYBCTBE YBEPEHHOCTH U



MaTepUaIbHOM 00€CTIEYeHHOCTH, YTO IPUHOCUT CIIOKONCTBHUE U YIOBJICTBOPEHUE B
KU3Hb KKJIOTO U3 HaC.

B3auMHble MatepuasnbHble MpaBa U 00SA3aTENbCTBA MEXKY MapTHEPAMHU B
Opake 00y1a1atl0T 0COOBIMU XapaKkTepucTukamu. YacTo ObIBaeT Tak, YTO CYIPYTrH HE
YACIAIOT BHUMaHUE MPEIBAPUTEIBHOMY YPETYIHUPOBAHUIO CBOMX (DUHAHCOBBIX
B3aMMOOTHOIIEHUH. B 3THX ciydasix uX UMYIIECTBEHHBIE BOIIPOCHI PETYIUPYIOTCS
HEIMOCPEACTBEHHO 3aKOHOAATEIbCTBOM.

B Poccuiickoint @enepanuu CymecTByeT CUCTEMAa CEMEMHOTO MpaBa, KOTOpast
IPU3HAET COBMECTHOE BIJIAJICHHE CYNPYraMH HMYIIECTBOM, HAKUTBIM B IEPHOJ
Opaka. CympyraM npenoCTaBiIsieTCs BO3MOXXHOCTb CaMOCTOSATENBHO penaTh
(uHAHCOBBIE BOMPOCHI, B TOM YHCIIE IMMyTeM 3aKJIIOUEHUsI OpayHOro 10roBopa. Tem
HE MEHEE Ha NPAKTUKE HHOTJAa BO3HHMKAIOT CIIOXHOCTH C YPEryJupOBaHUEM
UMYIIECTBEHHBIX CIOPOB, KOTOPHIE JOJDKHBI ObUTM OBl pemiaTbcsi Ha OCHOBE
B3aMMOIIOHMMAaHUsI U COTJacus, Kak 3TO MpeaycMoTpeHo cratbeil 1 CemelHoro
kojekca PO [1].

B coBpemenHoM o0O0miecTBe, TJ€ AaKTUBHAas NPEANPUHUMATEIHCKAS
JESATEILHOCTh CIIOCOOCTBYET HAKOIUICHUIO MaTEpHANIbHBIX ILIEHHOCTEH, BKIIOYas
JIOPOTOCTOSIIIINE AKTUBBI U HEABUKUMOCTb, BOIIPOCHI Pa3/iesia COBMECTHO HaKUTOTO
UMYIIIECTBA B CIy4yae pa3BoJla CTAHOBATCS OCOOCHHO aKTyalbHbIMHU. YacTo Takue
MPOLIECCHl  COMPOBOXKIAIOTCS KOH(MIUKTAMH U IOPUIUYECKUMH CIIOPaMH, YTO
YCWJIMBAET UX CJIOKHOCTh U YYBCTBUTEIIBHOCTb.

Cratps 34 Cemeitnoro koaekca P® omnpenenser, 4To UMYIIECTBO, HAXKUTOE
CynpyraMu B MepUoJi OpayHbIX OTHOIIECHUM, SIBJISETCS UX COBMECTHBIM BJIAJICHUEM
[1]. OrcrymneHus oT 3TOro mpaBWwia JJONMYCKAIOTCS JIHIIb JUISI OOBEKTOB,
COOTBETCTBYIOIIUX YCTAHOBJIEHHBIM UCKITIOUEHUSM.

3aKOH OMpeAeseT JUYHOE UMYIIECTBO KaXI0T0 CyNpyra Kak ClIeAyrollee.

I. NmyimectBo, KOTOpOE€ TMPUHAMIEKATO KaXIAOMY U3 CYIPYTrOB [0
BCTYIUICHHS B Opak.

2. NmymiecTBO, MOMy4EHHOE OHUM M3 CYNPYroB B MEPHOJ] Opaka B BHUJE
Mo/IapKa UM HACJIE/ICTBA, a TAKXKE uepe3 Apyrue 0e3B03Me3IHbIC CACIKH.

3. Ilpeametsl ISl JIMYHOTO TOJIb30BAHUS, KPOME FOBEIUPHBIX M3JEIHA U
IIPEIMETOB POCKOIIIH.

4. ABTOpCKHE TpaBa Ha MPOU3BEJACHUS MHTEIJIEKTYaIbHOM COOCTBEHHOCTH,
co3faHHble onHMM u3 cynpyroB (ctr. 36 CemeliHoro kojekca P® B pen.
®denepanbHOro 3akoHa ot 18 mexkabps 2006 r. Neo 231-D3), x0T A0XO0AbI OT HUX
WCIIOJIb30BAHUSI MOTYT CUMTAThCS OOLIMMU, €CIIM MHOE HE OrOBOPEHO B JIOTOBOPE
Mexay cynpyramu (a63. 4 m. 2 ct. 256 'K P® B pen. @enepanbHoro 3akona ot 18
nexadps 2006 r. Ne 231-D3) [2].

5. JleHexxHbIe CPe/ICTBA, OJIYYCHHbIE B BUJIE MAaTEPUATIbHON MOJAEPKKHU WITN
KOMITICHCAIIMH 32 YTPATy TPYAOCIIOCOOHOCTH U JIPYTHE IIeJIEBhIE BBITIIATHI (I1. 2 CT.
34 Cemelinoro koaekca PD).

Eciu wumymiectBo ObUIO NPHOOPETEHO BO BpeMs COBMECTHOHM KU3HU
CYIIpyroB, HECMOTpPST Ha HMs, Ha KOTOpPOE€ OHO 3apErMCTPUPOBAHO, OHO
OPUHAICKUT 000uM mapTHepam. [ljig pa3jeneHus Takoro HWMYIIECTBa
CYILLECTBYIOT J]Ba METO/A:



o BHECY1eOHBIN pa3ies, KOTOPBIM MPOUCXOIUT MO B3aUMHOMY COTJIACHIO
CYIIPYTOB;

o CyIeOHBIN pasnien, KOorja Aesio peiaeTcs B Cy1e0HOM MOpsJIKe.

CymiecTByIOT HecyneOHbIE METOABI pa3/IeIeHUs] UMYLIECTBA JUIsl CYTIPYTOB,
KOTOpbIE PEIIMJIM PAcCHpeleuTh aKTHBBI, HaXKUTble BMecTe. OJIMH M3 TaKHX
METOJIOB — 3TO 3aKJIIOYEHUE OpayHOro JOTrOBOpa WM COTJIAIICHHUS O pasfelie
UMYIIECTBA. DTOT JOKYMEHT MOXKET OBbITh 0GOpMIIEH KakK J0 TOCyAapCTBEHHOU
peructpanuu Opaka, Tak U B 000 MOMEHT BO BpEMsS COBMECTHOW 3>KU3HU
CynpyroB, urto mnpegycmorpeHo crtateedl 41 CemeiliHoro koxekca P®. 3to
ONpOBEpraeT 3a0iyKJeHHE, UYTO OpayHbIM JOrOBOpP MOXKHO IOJIUCATH TOJIBKO
nepes cBaapooii [3].

[TyHkTBI OpayHOrO OTOBOpPA, Kacarolluecs pasjesia UMYIIEeCTBa, MO CYTH,
SBJISIOTCSI COTJIAIICHUSIMU MEXYy CYNpPyraMH O TOM, Kak OyIeT pacrpeiesieH0 UX
COBMECTHOE HMMYIIECTBO. BaXKHO TOMHHUTBH, YTO TakKOW JOTrOBOp MpUOOpeTaeT
IOPUIUYECKYIO CHUITY TOJIBKO ITOCJIE €r0 HOTapUAIbHOTO 3aBEPEHUSI.

O1H MeTonbl — OpayHblid JOTOBOP M COTJIAIIEHHE O pa3liesie UMYLIECTBA —
NPEACTABIAIOT CO0OM MHUpPHBIE CIOCOOBI PEHIEHUS BOMPOCOB, CBSI3aHHBIX C
paznenenueM umymiectBa. OAHaKo, €ClIM BO3HUKAIOT TPEOOBaHUS CO CTOPOHBI
KPEIUTOPOB HA JOJIF0 UMYLIECTBA OJHOTO U3 CYNPYTOB U MPU 3TOM Mapa HE MOXKET
JIOCTHYb B3aMMOIIOHMMAaHHUS OTHOCUTENBHO pa3zelna, IeJ0 O pas3jesie UMYLIECTBa
NEPEXOAUT K PACCMOTPEHUIO B CYZACOHOM MOPSIJIKE.

B 1mpomecce yperyaupoBaHus cHopa O pasjelie UMYILIEecTBa MEXKIY
CyIIpyramH CyJl CHayajla yCTaHaBJIMBAET, KAKUE 3JIEMEHTbI COCTABIISIIOT UMYIIECTBO,
KOTOpOE€ JOJKHO OBbITh paszzeneHo. B pamkax crateu 36 CemeliHoro xonekca PO
YEeTKO pa3rpaHUyMBAETCs JIMYHAsI COOCTBEHHOCTh KaXKJI0TO U3 CYNPYroB U aKTUBBI,
npuHaiexanme ux aetrsam [3]. [lociaeqHue He BXOAAT B CIIMCOK aKTHBOB, KOTOPBIC
MOTYT OBITh MOJENEHbI MeXAy poauteiasimMu. K mpumepy, B KaTeropuro IETCKUX
BEUIC MOMajalT MpeIMEeThl, 3aKYIUICHHbIE MCKIIOUUTENbHO I JETCKUX
NOTPEeOHOCTEM, a TAK)KE€ MHBECTHUIINH, ClIeJaHHbIE Ha UMsI peOeHKaA.

[locne BbISIBIIEHUS BCEX 3JEMEHTOB OOILEr0 MMYIIECTBA, KOTOPOE CIIEAYET
pa3zennTh, Cy1 IPUCTYNAET K pacipeieNICHUIO 10Jeil Mexay cynpyramMu. OH Takxke
peliaeT, Kakue KOHKPETHbIE aKTUBbI M3 OO0IIe COOCTBEHHOCTH OYIyT NMepeaaHbl
Ka)XIOMY U3 MTapTHEPOB, IPUHUMAs BO BHUMaHNE X UHINBUyaTbHbIE HHTEPECH U
Onarononyuyue aereil. B ciywasx, korma (uanyeckoe pasieneHue akTUBOB HE
IIPEICTABIIACTCS. BO3MOKHBIM, CyJI MOKET HAa3HAYUTh OJHOMY H3 CYIpPYIOB
JEHEKHYIO KOMIIEHCALMIO UJIU APYTOM SKBUBAJICHT.

Korzaa peus uzaer o paszaesie COBMECTHO HAXKMTOIO MMYIIECTBA CYIPYTOB, K
HEMY OTHOCSITCSI OaHKOBCKUE BKJIa/Ibl, CA€TaHHbIE OJHUM U3 MapTHEPOB Ha CUET B
OaHke uiu apyroil GUHAHCOBOM OpraHU3AlMK U3 OOMIMX CPeACTB maphl. COrIacHo
pasbsicHennio BepxoBuoro cyna P® ot 5 Hosi6ps 1998 roga Ne 15, B ciiydae ecnu
OJIMH U3 CYNPYyroB BHEC HA OAHKOBCKUI BKJIAJ] CPEACTBA U3 CEMEMHOr0 Or0/IKeTa BO
BpeMs Opaka, TO caM BKJIaJl 1 HAYMCJICHHbIE Ha HETO MPOLIEHTHI MPU3HAIOTCA 001Iel
COOCTBEHHOCTBIO CYNpPYroB. JTO MPUMEHHUMO HE3aBUCHMO OT TOTO, Ha UMSI KOTO
ObLT 0popmiieH BKiIaz [5].



HmyiectBo, Haxonsieecss B COBMECTHOM COOCTBEHHOCTH CYIPYTOB,
BKJIFOUAET B €051 HE TONBKO (PU3NYECKHUE MPEAMETHI, HO U UMYILIECTBEHHBIE IIPaBa,
a Takke oOume (uHaHCOBBIE O00SA3aTENBCTBA, B TOM UHUCIE U JAOITU. OTH
00s3aTeIbCTBA MOTYT BO3HUKHYTh B pe3yjbTare JEHCTBUM, NPEANPUHATHIX
CyIIpyramu paju 0iara CeMbH, WM U3-3a PaCX0/10B, CACIIaHHbBIX OAHUM U3 CYIIPyTOB
Ha HYXbl ceMbU. [IpMepoM MOXET CITy’)KUTh KPEJUT, B3AThIM HA MOKYIKY JKUJIbS
WJIM aBTOMOOMJIS, KOTOPBIE MCTIONB3YIOTCS BCell ceMbell. Takike COBMECTHBIN 10T
MO>KET BO3HUKHYTb, €CIIH CYIPYT'M BMECTE MPUYUHHUIIN BPEJ TPETHUM JIMLAM.

Bormpocsl, CBA3aHHBIE C pa3/Ie€EHUEM U ONPENEICHUEM JO0JEH B KUIOM
IIPOCTPAHCTBE, CTAHOBATCS BCE OoJiee akTyaiabHbIMU. Korga neno xacaercs paszaena
JI0Ma, HaxOJAIIErocs B COBMECTHOM COOCTBEHHOCTH CYIPYroB, OOBIYHO 3TO
IPOUCXOAUT TyTeM MpeolOpa3oBaHus WX 0OMmEHl COOCTBEHHOCTH B JOJIEBYIO.
[TockonbKy (Qu3nyeckoe pa3ielieHue 0Ma HEBO3MOXHO, OH OCTAeTCs IENbIM, U
KaXKIbIH CYIPYT MOJyYaeT 00 B IIpaBe COOCTBEHHOCTH Ha Hero. Mcnonbp3oBaHue
OTJEJIbHBIX TMOMEUIEHUH B JOME OIpenesnseTcss Ju00 COINIAIIEHUEM MEeXay
CyIpyramu, J100 peuIeHHUeM Cy1a, €CJIA JOCTUYb JOTOBOPEHHOCTH HE YJAJIOCh.

Cratps 39 Cemelinoro kojiekca P® B cBoEM MEPBOM MMyHKTE YCTAHABIMBAET
IOPUHLIAII PaBEHCTBA JOJIEW CYNpPYyroB B COBMECTHOW COOCTBEHHOCTH, OTpax<as
OOIIUI IPUHIIUT paBHONIPABUS CYNpyroB B Opake [3]. DTo o3HadaeT, 4TO ypOBEHb
3apabOTHOM IJIaThl WM JPYTUe T0XOAbl KKIOTO U3 CYIIPYTOB OOBIYHO HE BIUSIOT
Ha OMNpeJereHre UX J0Jied B 00IeM HMMYIIECTBE, €CIIM TOJIBKO JIOTOBOP MEXKIY
CYIpyramt He MpeayCMaTpUBAET HHOE WIIH 0COObIE 00CTOSTENBCTBA, OTUCAHHBIE BO
BTOPOM IYHKTE CTAaThH, HE TOBOPIAT 00 oOpaTHOM. BaxkHOCTh BKIJIaja cymnpyra B
BEJICHUE JOMAIIHEr0 XO3SiCTBa, yXOA 3a JeTbMH WA  OTCYTCTBHE
CaMOCTOATENBHOTO JI0X0Jla MO YBAaXUTEIbHBIM MPUYMHAM TAK)KE IMPU3HAETCS B
KaueCTBE OCHOBAHUS AJIA MOJYYEHUS JOJM B COBMECTHOW COOCTBEHHOCTH. DTOT
IPUHIUI IPUMEHUM KaK K )KEHE, TaK U K MYXKY.

Paznenenne oOmero wuMmyniecTBa CTAHOBUTCS OOHOW U3  IPUYUH
IPEKpaLICHUs] COBMECTHOW COOCTBEHHOCTH CYIPYIOB. DTOT MPOLECC MOXKET ObITh
OCYILIECTBJIEH B JIFOOON M3 TpeX BPEMEHHBIX MEPUOJOB: BO BpeMsl Opaka, B MOMEHT
€ro pacTOP KEHMsI UJIU 1Ocie 0pUIUAIBHOTO pa3BoJIa.

Ecnu cynpyru He MMEOT pa3HOIJIACUl OTHOCHUTEIBHO pa3iesla UMYIIECTBa,
OHM MOTYT CaMOCTOSITEJIbBHO COCTaBUTh COIJIALIEHHE O paszfesie uX OOLIero
MMYILIECTBA. 3aKOH HE YCTaHABJIMBAE€T KOHKPETHBIX (POPMaJbHBIX TPEOOBAHHMM K
oopMieHUIO Takoro corjamenus. OAHaKo, €CIi CTOPOHBI TOTO MOKENAIT, OHU
MOTYT 3aBEPUTH COIJIAIICHUE O pa3jielic UMYIIeCTBa HOTapuaabHO [4].

B 3akmtoueHne oTMETHM, YTO MHOTHE CIIOPBI O pa3liesie UMYIECTBA MEXKIY
CyNpyraMm MOTJIH Obl OBITh MPEIOTBPAILIECHBI, €CJIH Obl Tapbl 0OGOPMIIAIU OpayHbIe
JIOTOBOPBI 10 BCTYIUIEHHS] B Opak WiM B ero mpouecce. bpaunblii 10roBop — 3To
IOPUIMYECKUI aKT, KOTOPBIM yCTaHABIMBAaET NpaBWJIA BIAJEHUS W YIpPaBICHUS
ceMeWHbIMM aKkTHBaMH. B Poccum caep:kaHHOE OTHOLIEHME K TAaKOro poja
JOKyMEHTaM IPUBOJUT K TOMY, YTO 3TOT 3JEMEHT CEMEHHOTO IpaBa HE HAXOJUT
MIMPOKOro mnpuMeHeHus. OJHaKo BO MHOTUX CTpaHax OpauHbIl JTOTOBOP
paccMaTpHUBaEeTCs Kak 3HaK 3pEJIOCTH OTHOLIEHWH M B3aMMHON OTBETCTBEHHOCTHU

MapTHEPOB APYT NEPE APYTOM.
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